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Jeffrey Miller is a managing
partner at Pillinger Miller Tarallo
LLP in New York. Mr. Miller
oversees the firm’s litigation

department. He can be reached
at jmiller@pmtlawfirm.com.

Settling cases during the pandemic

ettling personal injury cases has

been dramatically affected by the

COVID-19 pandemic. Instead of

the usual routine of cases going to

court and eventually settling during
pre-trial conferences or on the eve of trial,
cases have stalled at the proverbial court-
house steps as courts have been closed
or operating at a significantly reduced
capacity over the past 12 months. Also,
a reduction in judges and court person-
nel and jury trial limitations because of
COVID-19 protocols have considerably
slowed personal injury settlements. The
filing of new cases last year in New York,
for example, was approximately 25% less
than the year before. Increasing caseloads
for insurance adjusters are not driving set-
tlements because the pending cases are
relatively stable.

The insurance company
perspective

The experience of insurers has been
mixed. Anecdotal evidence suggests that
some insurers are not upset or uncom-
fortable with fewer cases settling because
it allows them to continue to delay paying
claims and using the money for reserve
purposes.

On the one hand, insurers may be com-
fortable with fewer active cases because it
delays claims payments allowing them to
use the money for reserve purposes. But
our experience suggests this is not always
the case.

One insurer who is a client of our firm,
Greater New York Mutual Insurance
Co., has found that the number of cases
settled before and during the pandemic
has been about the same. GNY has made
a concerted effort to settle cases on the
trial calendar using private mediation and
dedicated adjusters for settlement. Once
an offer has been made, they re-initiate
contact with the plaintiffs attorney at a
specified point in the future to further
push the case for settlement. According
to GNY, without the aggressive end-
stage settlement, they would have settled
fewer cases during the pandemic.

Another regional insurer used the pan-
demic as an opportunity to settle more
cases earlier because plaintiffs needed
money during the recession and their
attorneys knew that it could be years
before they could resolve cases in court.

Insurers often crave settlements because
they reduce the number of pending cases
and save defense costs, court fees and
medical examination costs.

Defense law firm perspective

There is a commonly held misconcep-
tion that defense attorneys don’t want to
settle cases. After all, every settled case
represents a lost chance to bill and reduces

the number of pending cases a firm has.

There has been some truth to that
notion over the years, and plaintiffs attor-
neys have long accused defense lawyers
of not relaying their interest in resolving
the insurers’ cases. Our firm’s perspec-
tive has been quite different. We worked
with several of our insurer clients to settle
a record number of cases last year, repre-
senting a 38% increase from 2019.

In one instance, for example, we chose
25 slip and fall and ceiling collapse cases
from one habitation program, which
involved back, neck and knee injuries,
and settled 24 of 25 cases on the medi-
ation days, and the last case settled later.
Settlements were all within the insurer-
extended authority.

Expeience teaches there s a long
Way between the initial demand by a
nlaintiff and an ultimate resolution.
Like a nitual dance, there is a
nrocess to a successful mediation.

Here'’s my list of “Six Things You Must
Know — Resolving Cases During the
Pandemic,” highlighting points to help
close cases that have been on dockets for
too long:

1. Insurers are craving settlements.

2. Cavalry coming? Not a chance.

3. DIY — You need to get this done.

4. Too early to settle? Never!

5. Too late to settle? Never!

6. Case closed — music to everyone’s ears.

In today’s legal climate, we recognize
that the cavalry is not coming. In previous
times a judge may have spent time trying
to settle individual cases, but due to the
reduction in judges and court personnel,
those days are long gone. We know that
the emphasis is on individual attorneys,
both plaintiffs and defense, to focus on
resolving their cases.

Plaintiffs law firm perspective

The other group of stakeholders,
plaintiffs attorneys, have also not been
clamoring to resolve cases because they
feel that they will not get the best offer
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from an insurer until a trial looms. Many
plaintiffs lawyers think that insurers are
cutting significantly harder deals now
that they know the courts are essentially
closed. Plaintiffs attorneys are not get-
ting pressured by their clients because
they understand that the courts are in a
dormant state.

Jeffrey Block, a well-respected plaintiffs
attorney from the firm Block O'Toole &
Murphy, offers his perspective about set-
tling cases during the pandemic. He told
me his firm has settled the same number
of cases as before the pandemic and that
2021 may well turn out to be a record year
for settlements. He has found some insur-
ers are more receptive to settling, while
others seek discounts based on the pan-
demic and lack of access to courts. Mr.
Block has said that his firm will not settle
cases for less than 100% of the case’s value
and that there is no settling with insurers
that want discounts to take advantage of
the current economic distress. He recog-
nizes it is in the insurer’s interest to settle
cases to free up reserve money for more
expensive new policies.

Case closed

Experience teaches there is a long way
between the initial demand by a plaintiff
and an ultimate resolution. Like a ritual
dance, there is a process to a successful
mediation. Insurers are always looking for
low-hanging fruit, that is, cases that can
be resolved before defense costs mount. If
you want a case settled, you must DIY it
— do it yourself and push to get it done.
No one will push to get it settled other
than you. In my experience and my prac-
tice, clients want resolution. It is never
too early to settle a case, especially when
you know the facts of a case and can assess
its value from multiple perspectives. It is
also never too late to settle as injuries can
lead to more surgeries, and defense costs
can escalate.

I have often heard from adjusters, “This
is the oldest pending case that I have.”
I hold the position that we are all in the
resolution business. If you settle one case,
two more will come along, and if you
want to make a friend in this business,
settle your case. The phrase “case closed”
is music to everyone’s ears.
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